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U.S COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


ARTHUR N. ECONOMOU, et al., 
Plaintiffs, 


-against- 
UNITED STATES DEPARTMENT OF BRIEF 
AGRICULTURE, et al., Index No. 75-6050 


Defendants. 


I. PRELIMINARY STATEMENT 

This action was commenced in early 1972. While the complaint has been 
amended, neither the defendants nor the facts have changed except in-so-far as 
a decision of the United States Court of Appeals, Second Circuit, has shown the 
plaintiffs to have been wrongfully subject to certain administrative proceedings 
and orders of certain of the defendants to this action. (Arthur N. Economou 
and Arthur N. Economo. § Co., Inc. v. United States Department of Agriculture 
Docket Number 73-1221, 759 F. 2d 2415). Written interrogatories were served 
upon the defendants on March 20, 1975, which never even answered. At a very 
late date, namely on March 20, 1975, this matter pending for more than three 
years, and at a time when this action was moving toward trial, the defendants 
moved to dismiss this action because they now claim it is barred by the 
doctrine of official and sovereign immunity. This belated motion by the 
defendants who had three years to take such action, the plaintiffs will allege, 
is not timely. Rule 12(b) of the Federal Rules of Civil Procedure does not 
contemplate such a motion being made at this late date as shall be discussed 
below. Nor were numerous essential facts ascertained at this preliminary 


stage of these proceedings. Nevertheless, on 


May 22, 1975, the District Court in a Memorandum Opinion (hereinafter 


ahs 


"Opinion''), Exhibit "A", dismissed this action. 
II FACTS 


Plaintiffs, The American Board of Trade, Inc. (hereinafter 


"ABT''), and Arthur N. Economou § Co., Inc. (hereinafter "ANE Inc."') are 
corporations incorporated under the laws of the State of Delaware and having 
their principal office and place of business at 286 Fifth Avenue, New York, 
New York. Plaintiff Arthur N. Economou (hereinafter "'ANE'') is an individual 
resident of New York, with resident address at 115 E. 87th Street, New York, 
New York. 

2. Defendants are the United States Government, it's agencies, 
and employees thereof, some of whom are investigative or law enforcement 
officers thereof, who, the plaintiffs alleged, acting in their ministerial 
capacity, did conspire to interfere with and violate, and did interfere with 
and violate, plaintiffs' rights and privileges, and did deprive plaintiffs of 
their property without due process of law, as more fully appears hereinbelow. 

3. Defendants, Department of Agriculture, acting through the 
defendant Commodity Exchange Authority and officers thereof, instituted 
proceedings against plaintiffs ANE and ANE Inc. on February 19, 1970, and 
June 22, 1970, alleging that, as of certain dates, in 1969 and 1970, ANE Inc. 
failed to meet certain requirements applicable to "futures commission merchants" 
registered under the Commodity Exchange Act. Some time before the issuance of 
the February complaint, plaintiffs ANE and ANE Inc. had ceased to engage 
in activities regulated by defendants, and several weeks prior to 
such complaint, defendants had confirmed that ANE Inc., then a registrant, 


was in conformity with all legal requirements. Defendants issued the 


June 22 amended complaint against ANE and ANE Inc. at a_ time when, in 
accordance with federal law, they were no longer subject to regulation by 
defendants in respect to the acts which they complained. Defendants issued 
each of the complaints without the notice or warning required by federal law. 

4. Prior to the issuance of defendants' illegal complaints and 
throughout their improper proceedings against ANE and ANE Inc., plaintiffs 
and their affiliates were sharply critical of the staff and operations of 
defendants and carried on vociferous campaign for the reform of defendant 
Commodity Exchange Authority to obtain more effective regulation of 
commodity trading. 

5. Defendants furnished the complaints to interested persons and 
others without furnishing plaintiffs’ ANE and ANE Inc. answers as well, 
and the New York office of the defendant CEA failed to include such answers 
and other papers in the record in its file made available to the public. 

6. Following the issuance of the amended complaint, defendants issued 
a deceptive press release that falsely indicated to the public that 


plaintiffs ANE and ANE Inc. financial resources had deteriorated, when defen- 


dants knew that their statement was untrue and so acknowledged previously 


that said assertion was untrue. 

On January 8, 1973, defendant Donald A. Campbell issued a final 
Decision and Order adopting verbatim the sanctions recommended by defendant 
Bain and the complainants in the original action against the plaintiffs herein. 
Though plaintiffs haa not for some years either been registered as futures 
commission merchants or otherwise subject to defendants’ regulatory authority, 
defendants suspended ANE Inc.'s "registration", required ANE and ANE Inc. to 


cease and desist from violating requirements applicable only to registrants 
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and denied them trading privileges on contract markets for 90 days. 
8. In the petition for review of defendants' Decision and Order 


Economou § Co., 


Inc. v. U.S. Department of Agriculture, Docket Number 73-1221 759 F. 2d 2415 


(Second Circuit, 1974) the Circuit Court of Appeals set aside defendants’ 
Decision and Order and dismissed their proceedings against ANE and ANE Inc. 
with prejudice, holding that the prosecution of the complaints was unlawful 
under federal law. 
IlI. ISSUES 
1. Has a timely motion to dismiss been made; and 
2. Are the defendants so clearly immune from suit under the 
doctrine of sovereign immunity and official immunity that this case 
should be dismissed prior to discovery or trial. 
IV. ANSWER 
It is respectfully submitted that the motion to dismiss is not 
timely and that the doctrine of official and sovereign immunity are 
not applicable to this case and in any event were invoked prematurely. 


V. LEGAL ARGUMENT 


Ey Defendants' Motion to Dismiss is Neither Timely Nor Proper 


To permit a motion to dismiss for sovereign and official immunity 
in May, 1975 in an action that has been pending since February, 1972 would 
seem to be an abuse of judicial discretion. As a minimum, the defendants 
are guilty of laches. In addition, the defendants have never even bothered 
to reply to Interrogatories served upon them, The defendant has already served 
an Answer (in fact, more than one Answer) and as stated in Moore's Federal 


Practice Rules Pamphlet (2nd ed. reprinted 1974) p. 434: 


However, if a defendant proceeds first on the merits, as 
... by answer on the merits, and thereafter attempts to 


challenge jurisdiction over his person... the challenge 
should fail; it comes too late and has not been made in the 
manner prescribed in Rule 12... 

Stavang v. American Potash and Chemical Corp. 


(CA Sth, 1965) 344 F. 2d 117,00 

Therefore, in addition to the dilatory nature of this motion, namely 
the period of time that has passed since the commencement of this action, it 
would seem that once the defendant has submitted an Answer, as in this case, 
the defendant can no longer attack the jurisdiction of the court. The assertion 
of sovereign and governmental immunity may be construed as nothing more nor less 
than an assertion that the court lacks jurisdiction over the defendants. 

Note also that one of the crucial questions to be determined in assess- 
ing liability of government officials is the scope and type of activity 
the various defendants were engaged in. The Interrogatories here are 
designed as a first step in making that determination. As shall be discussed 
below a defendant acting in a ministerial capacity is more likely to be 
liable for certain tortious conduct than one in a policy making area. These 
matters can only be determined by further proceedings and may even have to 


await trial. See Fraley v. Chesapeake & Ohio R.R. (CA 3d 1968) 397 F.2d. 


Furthermore, Rule 7(b)(1) of the Federal Rules of Civil Procedure 


" 


require that a motion to dismiss must ''... state with particularity the 
grounds therefor.'' Can it be said that the defendants' one page motion (Exhi- 
bit 'B"), claiming blanket immunity irrespective of the position, role or action 


of the individual, in fact states with sufficient particularity grounds to 


dismiss this action? The plaintiffs respectfully assert that such is not the case. 


The Court Below Improperty Dismissed Numerous Claims Without Opinion 


The Opinion (Exhibit ''A'') page 3 of the District Court below tele- 


scoped the allegations of the plaintiffs in this case into three, 


namely: 

(1) The decision to initiate disciplinary proceedings against 
the plaintiffs without a warning letter; 

(2) Defendants' decision to continue disciplinary proceedings 
against the plaintiffs though plaintiffs were no longer subject to the 
jurisdiction of the defendants; and 

(3) Defendants issuance of inaccurate press releases. 

In fact however, the Complaint (Exhibit "C') in this action is far 
broader than the Opinion indicates. The Opinion ignores all or part of the 
following allegations and others alleged by the plaintiffs: 

(1) Defendants did interfere with and violate the - ‘.intiffs 
constitutional rights and privileges and took their property without due 
process of law (Paragraph 4 of the Complaint). 

(2) Defendants proceeded against plaintiffs ANE and ANE Inc. 


after they left the jurisdiction of the defendants, not merely when they 


were in the process of leaving the jurisdiction (Paragraph 5 of the Complaint. j 


(3) Defendants acted in part to chill the speech of the plaintiffs 
(Paragraph 6 etc. of the Complaint). 

(4) The sanctions imposed by the defendants against the plaintiffs, 
ANE and ANE Inc. were inappropraite and illegal since to suspend someone 
from registration, who is not registered, is a gratuity the law does not 
permit (Paragraph 9 of the Complaint). 

(S) Press releases issued by the defendants were not only inaccurate 
but knowingly inaccurate and maliciously and unlawfully issued (Paragraphs 


7 and 8 etc. of the Complaint). 


(6) Defendants fu. iished false and incomplete information to 
the public and did so knowingly, about plaintiffs to this action (paragraph 
7 etc. of the Complaint). 

(7) Defendants acted in excess of their lawful authority 
(Paragraph 14 of the Complaint). 

(8) Malice, lack of capacity, acts outside the jurisdiction are <¢ 
alleged by the plaintiffs (Paragraphs 21, 22, etc. ol the Complaint). 

(9) Trespass interference with the right of privacy, malicious 
prosecution and abuse of process are all alleged in the Complaint. 

In summation, the Opinion's delineation of the facts and claims 
alleged by the plaintiffs falls far short of the actual facts and claims set 
forth in the Complaint. It is respectfully submitted that the Opinion below, 
not having dealt with even a substantial portion of the plaintiffs' allegations 


is inadequate as a matter of fact and law. 


3. The Timeliness of the District Court's Opinion 


The District Court in its Opinion held that the individual defendants 
were immune from suit for the following reasons: 


"Moreover, plaintiffs admit in their second amended complaint 

that defendants' acts were connected with their duties under 

the Act. We conclude, therefore, that the individual defendants' 
acts were well within the scope of their authority."" (Exhibit "A" 
page 3). 


(i) The plaintiff never admitted that the defendants’ 


acts were connected with their duties. In fact, the plaintiff clearly alleged 


in the Complaint that certain acts of the defendants were outside the scope 


of their duties. (See paragraph 15 of the Complaint which alleges defendants 


were '... in excess of their discretionary powers..., 


w’ 


paragraph 16 which 
alleges '... unauthorized actions outside their discretionary functions and 
duties...'' by the defendants; paragraph 17 alleging 'The defendants, in 


excess of their regulatory authority and their discretionary functions 


" 


and powers...; paragraph 18 alleging "... aforesaid unauthorized and 
illegal activities...;"paragraph 19 »'leging 'Defc.idants exceeded their 
authority...;'' paragraph 21 alleging Defendants "'... did act outside 
the scope of their authority...; and paragraph 22 alleging defendants 
- did act outside the scope of their authority.") 
It is respectfully submitted that this error alone is sufficient 
grour Ils for reversal of the decision below. 
(ii) The Opinion of the Court below stating that: 
the individual defendants' acts were well within the scope of their 
authority," is based upon the false premise that "... plaintiffs admit 
that defendants' acts were connected with their duties under the Act." 
(Opinion page 3). The plaintiffs respectfully argue that this alone is 
sufficient grounds to reverse the decision of the District Court. 
(iii) The Opinion, page 3, further states that now that 


" 


... defendants have established that their acts were authorized, they 


can qualify for official immunity by showing the acts involved the exercise 


of discretion."" Thereafter the Opinion examines the actions o: the 
defendants and states: 
"The undisputed facts are that the Secretary of Agriculture, 
after examining a Commodity Exchange Authority audit of 
ANE, Inc. exercised his judgment and concluded that the 
plaintiffs had willfully violated the Act. He, therefore, 
took immediate action against plaintiffs without first issuing 
a warning letter." 


Again the Court below states what the "undisputed facts’ are 
when indeed these facts are in serious dispute. The court goes on in 

the Opinion below to assert that the defendants merely acted as prosecutors, 
releasers of news and interpreters of the act, all of which is discretionary 


and thereby making all defendants immune from suit. 
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[he reality is that the Court had no facts at all to make 


such a decision. Even the plaintiff is not at all certain which defendants 
performea which functions. The facts allegedly undisputed by the Court 
are indeed disputed. The Court below had no right to ubstitute its 
decision on the facts for an actual trial of the issues in this case. 

(iv) The "discretionary function''exception from 


liability is merely available as a defense and must be proved in each 


specific case. Neher v. U.S. (D.C. Minn. 1967) 265 F. Supp. 210. See 


also Scheuer v Rhodes 416 U.S. 322 (1974) at p. 243 holding, with rcyard to 
ocneuer V_ Nodes I 


state officials, that "... the scope of immunity will necessarily be 
related to facts as yet not established by affidavits, admissions on trial 
record. Final resolution of this question must take into account the 
functions and responsibilities of these particular defendants in their 
capacities as officers of the state government, as well as the purposes 
of 42 USC Sec 1983."" The court further held at p. 250: 


"The documents properly before the District Court at this 
early pleading stage specifically placed in issue whether 
the Governor and his subordinate officers were acting within 
the scope of their duties under the Constitution and laws 

of Ohio; whether they acted within the range of discretion 
permitted the holders of such office under Ohio law and whether 
they acted in good faith both in proclaiming an emergency 
and as to the actions taken to cope with the emergency so 
declared. Similarly the complaints place directly in issue 
whether the lesser officers and enlisted personnel of the 
Guard acted in good-faith obedience to the orders of their 
superiors. Further proceedings, either by way 

of summary judgment or by trial on the merits, are required. 
The complaining parties are entitled to be heard more fully 
than is possible on a motion to dismiss a complaint." 


Similarly the Superior Court la» held with regard to federal 


officials in Doe et al. 


v McMillan 412 U.S. 304 (1972) at p. 320: "The 


scope of immunity has always been tied to the scope Re ' 


authority.’ 
Thus, the scope of immunity, if any, must be determined at trial, after full 


discovery, and cannot be determined at this stage of the proceedings. 


[he Opinion below not only prematurely determines the question of 
immunity but also characterizes the scope of immunity available to federal 
officials with much too broad and sweep. 

and Press Releases 

Barr v. Matteo 360 U.S. 564 (1959) is cited by the Opinion below, 

(see notes 3, 5, ané 19 of Opinion). Does Barr v Matteo bar the plaintiffs 


> 


from suit as the Opinion asserts? An examination of that case would seem 
appropriate. 
In the first place, Barr v Matteo was a libel action, and 
in fact a libel action against a government official. This suit at bar 
is not a libel action; there is no assertion of libel, and in fact, not 


even slander has been professed by the plaintiffs as a cause of action 


in this case at bar. 


I'he opinion of the court in Barr v Matteo was by four justices 


who joined in M.. Justice Harlan's opinion, a concurring opinion was rendered 
by Mr. Justice Black, and four dissenting opinions were written. 

[he defenda’t, Rent Stabilization Director, had issued a press 
release about his intent to dismiss certain subordinate employees because of 
policies they had been involved in, which were severely criticized by 


Congress. 


564 (1959), the court held that the principle of the "... law of privileges 


as a defense by officers of the goverrment to civil damage suits for 
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Lal 


defamation and kindred torts.. (p. 569), cannot ''... properly be restricted 
to executive officers of cabinet rank...!' (p. 572) 
The court went on to say on p. 573: 
"To be sure, the occasions upon which the acts of the head of an 
executive department will be protected by the 
privilege are doubtless far broader than in the case of an 
officer with less sweeping functions. But that is because the 
higher the post, the broader the range of responsibilities 
and duties, and the wider the scope of discretion, it entails. 
It is not the title of his office but the duties with which 
the particular officer sought to be made to respond in damages 
is entrusted - the relation of the act complainted of to 
"matters committed by law to his control or supervision..." "' 
Therefore the court held that though the question was a "close 
one" within the scope of this particular high ranking officer's authority 
under the circumstances of that case, that individual, Barr, was immune 
to suit for libel. In other words, the head cf a federal agency is immune 
under these special facts for libel. The court clearly did not state 
that all federal officers are immune under all circumstances from libel 


suits. This case at bar is not a libel action and is not in the nature of 


one employee suing a superior employee involving a major political contest. 


The Barr v Matteo case did not even hold that the executive head of the 


federal department would be immune from libel suits under all circumstances. 
(b) Doe v McMillan and Press Releases 
In a more recent case, which the Court's Opinion fails to cite 


namely Doe et al. v McMillan 412 U.S. 306 (1972) the court, in deciding 


the matter stated as follows, pp. 319 and 320: 


Also, the Court detennined in Barr that the scope of immunity 
from defamation suits should be determined by the relationship 
of the publication complained of to the duties entrusted to 
the officer.. Barr v Matteo, supra, at 573-574; see also the 


companion case, Howard v Lyons, 360 U.S. 593, 597-598 (1959) 


What is significant here is that the United States Supreme Court in 
1972 has clearly and unequivocally stated that Barr v Matteo does not 
grant absolute immunity to public officials for press releases. Therefore, 
the fundamental contention of the Opinion that Barr v Matteo gives 
government officials absoulte immunity, is patently, clearly, and unequivocally 
mistaken. 

The Doe v McMillan case, a 1972 decision of the Supreme Court, 
dealt with the question of both Congressional and executive imnunity. 

The immunity discussed in that case is provided for by the United States 
Constitution Art. I Sec. 6 which provides in part: '" [A]nd for any 
speech or debate in the House [Senators and Representatives] shall not 
be questioned in any other place." 

Mr. Justice White, who delivered the opinion of the Court, clearly 
recognized the limitations of the immunity doctrine even when United States 
Congressmen are involved and when the imnunity is provided for in the 
United States Constitution. 

The Doe case involved a Congressional Committee investigation 
pursuant to Congressional authority and a report that was submitted by 
said Committee and the printing and distribution of the report by the 
United States Printing Office. The plaintiffs attempted to enjoin the 
distribution of the report because it contained, they asserted, defamatory 
and objectionable material. The District Court and a divided United States 


Court of Appeals for the District of Columbia held that there was absolute 


immunity. While the Supreme Court held Congressmen immune from liability 
~ 


for actions in the legislative sphere,nevertheless the Court in Doe v 


McMillan stated at p. 313: 


"Our cases make perfectly apparent, however, that everything a 
Member of Congress may regularly do is not a legislative act 
within the protection of the Speech or Debate Clause." 


For example, the Court noted that Congressional attempts to 


influence the Executive Branch is not protected activity at p. 313: 


"Nor does the Speech and Debate Clause protect a private 
republication of documents introduced and made public at a 
committee hearing, although the hearing was unquestionably part 
of the legislative process." (at p. 313-314) 


While public dissemination may serve a legislative purpose 
such as informing the public, it is not protected speech, (at p. 314). 
The Court further stated on p. 315: 


"Members of Congress are themselves immune for ordering or 
voting for publication going beyond the reasonable 
requirements of the legislative function, Kilbourn v. Thomson 
supra but the Speech or Debate Clause no more insulates 
Tegislative functionaries carrying out such nonlegislative 
directives than it protected the Sergeant at Arms in Kilbourn v 
Thompson when, at the direction of the House, he made an st site 
arrest that the courts subsequently found to be "without 
authority." 


[herefore, in this case at bar, even if there is some immunity, 
it is clear that those carrying out the order to distribute the 
harmful press releases or those unlawfully prosecuting the plaintiffs 
ANE and ANE Inc., are not immune from liability. 
The Court at p. 316 further said that: 
"Thus, we cannot accept the proposition that in order to 
perform its legislative function, Congress not only must at 
times consider and use actionable material but also must be 
free to disseminate it to the public at large, no matter 


how injurious to private reputation that material might be." 


If Congress, with Constitutional protection, cannot disseminate 


actionable material without liability, how possibly can the defendants in 


this case be immune to suit for release of actionable information? 


The Court clearly said again in discussing Barr v. Matteo that it 
'" confers immunity on government officials of suitable rank..." for 
limited purposes (Doe at p. 319). So can it reasonably be contended that 
all defendants here are of suitable rank and authority as to be immune 
from s\1it? 

The Court also stated that it wrote in the shadow of two recent 
cases '... where the Court advised caution (w)here a person's good nae, 
reputation, honor or integrity is at stake because of what the government 
is doing to him...'' (at p. 324 citing Wisconsin v. Constantineau 400 U.S. 


433 (1971) and Board of Regents of State Colleges v. Roth 408 U.S. 564 (1972). 


In summation, the doctrine of official immunity is much more complex 
than the Opinion suggests. It is not authomatic for all government officials. 
[he scope must be determined at a trial where the facts of one's authority 
are balanced against one's acts. In fact, even Congressmen and high ranking 
heads of departments may be held for libelous activity. In this case at 
bar, where no libel is alleged, where there has been little if any 
discretionary activity, a simple blanket immunity cannot be alleged. 

Cc 


5. Discretionary Function Exception 


While basically there is tort liability for the acts of the govern 


ment, many early cases have held thereis a discretionary function exception for 
officials making general policy. The purpose of that exception is to allow 
those officials to deliberate on general policy matters without fear of the 
consequences of their final policy pronouncements. The mere fact that some 
discretion is used will not give rise to exception from liability. For in 

all aspects of business, government, etc. there is some discretion in every 

act. Discretionary acts are terms of art, defined by law, in particular factual 


circumstances. Thus, government decisions about plans, designs, and 


a yee 


specifications are not discretionary acts, Seaboard Coast Line R. CO. Vv. 


U.S. (CA Ala. 1975) 473 F. 2d 714. If the government employees are under a 
duty imposed by law to perform a mandatory act there is surely no discretionary 
function exception from liability, Nelms v. Laird (CA N.C. 1971) 442 F. 

2d 1163, reversed on other grounds 406 U.S. 797. The mere fact that the 
judgments of government employees require expert consultation does not mean 
they fall under the discretionary function exception from liability, 


Hendry v. U.S. (CA N.Y. 1969) 418 F. 2d 774. The mere fact that some_ 


the government does not give rise to the 


exception from liability for discretionary acts, Smith v. U.S 


(CA Ga. 1967) 375 F. 2d; cert. denied 389 U.S. 841. As stated in Moyer v. 


(D.C. Fla. 1969) 302 F. Supp. 1235; reversed on other grounds 481 F. 2d 

585, a key question as to whether acts fall within the discretionary function 
exception is whether the acts occurred at the planning level or the 
operational level. In this case at bar, it would seem most unlikely that 
any of the acts performed by the defendants occurred at the planning level 
but this can only be determined after trial of these facts. Therefore 
the mere raising of the discretionary function exception is probably 
inappropriate. The discretionary function exception can also be waived and 
in this case by Answer to the original Complaint, which was based upon the 
same operative facts, the defendants have waived their rights. But in any 
event, the discretionary function exception is merely available as a 
defense and as noted supra, must be proved in each specific case. 

6. Lack of Notice 

As we have already noted above, the defendants in the prior action 


against the plaintiffs admitted that if there had been notice to ANE, the 
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so called problems might well have been corrected. They, however, argued in 
the District Court that where willfulness is charged, no notice need be 
given. If they have publicly admitted themselves that corrective action 
would be taken by the plaintiffs if put on notice - how can they at the 

same time argue willfulness. The Court of Appeals' decision in the prior 
case clearly illustrated this point. 

[he Opinion does state that: "Since the Secretary evaluated 
evidence against plaintiffs and exercised his judgment prior to proceeding 
against them, there can be no doubt that his decision was discretionary 
and entitled to immunity.” 

[he question here is much more complicated than that described 
by the Opinion. In the first place, neither the plaintiffs nor the Court 
knows what the Secretary did do and what he did not do; that will only be 


learned at trial. Secondly, even if the Secretary is immune from suit, 


which we doubt, his employees may not be immune. Thirdly, the case here 


turns not merely upon a decision to prosecute. The employees of the 
Department of Agriculture admitted in open Court that if the plaintiffs 
in this suit had been informed of the matter they were charged with in 
the original action, they would have been corrected then. Yet they gave 
these plaintiffs no notice and charged them with willful violation. Is 
that discretionary or is that deliberate malicious conduct on the part of 
said officials? 

Such interpretation and holding said action discretionary 
would render the notice provision of CEA Rule 0.3 (c), totally meaningless, 
since at will, all parties could be charged with willful violations and denied 
notice. To think that careless, negligent, malicious or other wrongful or 
capricious finding of willfulness is a discretionary act in the legal sense of 


giving rise to immunity is something a court wil] have to decide. It is 
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submitted,however, that such interpretation is not at all in keeping with the 
present state of the law. Deliberate wrongful administration of an existing 
statute, is not the tvpe of discretion that gives rise to immunity under 

the law in this area. In any event, the defendants will have to assert 

their defense and prove it and that can only be done at trial and not by 
motion without evidence. 


Resignation of the Corporation from Licensed Activities 


rc 


On page 5 of the Opinion, the Court states that administrative 
proceedings can be continued despite the withdrawal of the registrants from 
jurisdiction. The case cited is one that is not directly applicable to the 
CLA and the plaintiffs herein. 

In addition, however, can, as was done to the plaintiffs herein, 
parties who are no longer registered, be suspended from registration. 

We have argued below that such a result is contrary to logic and law, and 
so it would seem. 

8. Sovereign Immunity 

The Opinion below at page 2 asserts that: "Since it is undisputed 


that congress has not authorized wither agency to be sued, we dismiss the 


complaint as to them."’ There is some question as to the immunity of 


federal agencies to suit. It is not, however, admitted that they are immune 

to suit. If indeed, after the proper facts have been presented, it is 
determined that the proper party should be the United States Government, rather 
than the agencies involved, then the proper action would be to grant leave to 
amend the complaint. There is no point in starting a new suit for the courts 
purpose is not and should not be to engender litigation, based on the same 
cause of action, where either the agencies of the government or the government 


itself must be liable, as are the ooficials of that agency. 
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9. Notice of the District Court's Decision 
The District Court, instead of regarding the defendant's 
motion to dismiss as one whereby it must be presumed the allegations 
of the plaintiff are all true, to the contrary, seemed to speak 
from the point of view that all the defendant's assertions are 
valid. Certainly a motion to dismiss at this stage in the pro- 
ceedings must proceed from the point of view that the plaintiffs 
are correct about their factual allegations. 
The Supreme Court in the Kent State case decided in 
April, 1974, that there was no blanket immunity for state officials 


" 


and that the scope of qualified immunity must relate to 

facts as yet not established either by 2ffidavits, admissions on a 

trial record. Final presentation of this question must take 

into account the functions and responsibilities of these particu- 

lar defendants in their capacities as officers of the state 

covernment....'"' Scheur v. Rhodes 416 U.S. 232 (1974) at page 243. 
The District Court decision has not considered the need 

to make this analysis required by the Supreme Court on the basis 


of a factual examination of the circumstances which can only be 


adduced at trial. 


CONCLUSION 


This belated motion of the defendants to dismiss based 
upon official and sovereign immunity is truly without merit. The 
Opinion below fails to adequately come to grips with the law. It 


posits a blanket immunity for government officials and entities 
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under all circumstances. It matters not whether Constitutional 
rights or private rights are violated, whether there is malice, 
caprice, negligence, invasion ¢ racy, taking of property, 
falsification of figures, all, are protected by the blanket 
immunity of officials and sovereigns. No matter what harm 
officials and the government visits upon a citizen, the government 
and officials are free to act as they please, and the individual 
has no recourse. 

This Opinion is of course repugnant to our form of 
government and to the actual legal system within which we live. 
There are indeed limitations upon governmental activity and the 
citizen does have recourse to demand redress. The Constitution 
and the Supreme Court have all granted the private citizen redress 


for wrongs suffered by them, as a result of official acts. Indeed, 


policy making officials, when acting in their capacity as 


policy making officials, viz making policy, do have certain 
immunities. But those limited immunities must be asserted as de- 
fenses and proven in court, and balanced against the rights of 
citizens. 

Obviously, even if acting within authority, no official 
can protect the government from suit if the powers and manner 
exercised are constitutionally void, Dugan v Rank 372 U.S. 609 


(1962). Note also that a renowned author has said: 


“In the absence of clear statutory authority, an officer should 
he deemed without authority to commit a trespass or any other 
tort." 3 Davis Administrative Law Treatise Sec. 27.10. The 
Opinion below misconstrues the term discretionary functions. The 


mere fact that some decision making authority was exercised 


is insufficient defense for the defendants, Smith +; 8.3; 395 


F. 2d 243 (1967) cert. denied 389 U.S. 841. 

In summation, this matter should proceed to trial. 
Interrogatories have already been served on the defendants. The 
plaintiffs are ready with other discovery devices. The responses 
to these discovery devices will help to determine if anyone at all 
can raise the defense of official immunity. It would seem most 
unlikely that other than ministerial acts were involved in this 
case, but that can be determined only after discovery and trial. 
In view of the lateness of this motion by the defendants, 
the plaintiffs respectfully request that the Opinion be 
reversed and if possible, a ruling be made forthwith, requiring 
that the written interrogatories be answered within five (S) days 
from the decision. 


Respectfully submitted, 
4 


C —S——-—, 


David C. Buxbaum 
Attorney for the plaintiffs 
111 Broadway, Suite 510 
New York, New York 10006 
Dated: New York, New York 
August 22, 1975 
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FOOTNOTES 


In the second amended complaint, American Board of 
Trade, Inc. (AMT, Inc.) appears as a plaintiff. The 
only reference to this plaintiff is in paragraphs 25 
and 26 of the second amended complaint, wherein it is 
alleged that defendants' acts vis-a-vis plaintiffs 
ANE and ANE, Inc. caused AMT, Inc. emotional burdens 
and resulted in trespass on its lanc, These vague 
and conclusory allegations completely fail to estab- 
lish a causal link between defendants' acts and the 
alleged harm to AMT, Inc. We, therefore, grant de- 
fendants' Rule 12(b) motion as to AMT, Inc. and ref- 
erence’ to "plaintiffs" in the text will mean ANE and 
ANE, Inc. only. 


Blackmar v. Guerre, 342 U.S. 512 (1952). 
Barr v. Matteo, 360 U.S. 564 (1959). 


Spalding v. Vilas, 161 U.S. 483 (1896). See also! 


Bivens v. Six Unknown Named Agents of the Federal | 
Bureau of Narcotics, 456 F.2d 1339 (2d Cir. 1972). | 


Barr v. Matteo, supra. 


Ove Gustavsson Contracting Co. v. Floete, 299 F.2d 
655, 059 (od Cir. 1002), cert. denied, 374 U.S. 827 


(1963). 


Inmates of Attica Correctional Facility v. Rocke- 
feller, 477 F.2d 375 (2d Cir. 1973). i ea <i igl 


- 


The court, in Economou v. U.S. Dep't of Agricul- 
ture, 494 F.2d 519 (2d Cir. 1974), held that the 
Secretary of Agriculture should have issued a warn- 
ing letter to plaintiffs ANE and ANE, Inc. before 
filing a complaint against them because his conclu- 
sion that plaintiffs had wilfully violated the Act 
was not warranted from the record as a whole. We 
have held that the Secretary's decision not to is- 
sue a warning letter was within the scope of 
authority and discretionary. As such, it is 
entitled to immunity even though it has been 
to be incorrect. Boruski v. Stewart, 381 F. 

529 (S.wD.N.Y. 1974). : 


M.G. Davis & Co. v. Cohen, 369 F.2d 360 (2d Cir. 
1966). 


Barr v. Matteo, supre) Federal Trade Comm'n v. 


Cinderella Career & Fin shing Schools, inc., 404 
&. a 1 SY ie c ye . . 
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NOTICE OF MOTIUr 
: TO DISMISS SKCOM 
-v- AMENDED COMPLAINT 


pla intif{is, 


UNITED STATES DEPARTMEMT 
OF AGRICULTURE, et al., 


72 Civ. 478 (LFM) 


Nefendants. : 


PLEASE TAKE NUTICE thet upon the memorandu: 
of law and the opinion of the judicial officer of the United 
States Department of Agriculture submitted herewith, and 
upon ali prior proceedinzs and papers filed herein, th» 
defendants will move pursuant to Kule 12(b) of the Federal 
Rules of Civil procedure for an order dismissing the second 
amended complaint on th. round that as to the individual 
defcndants it is barred by the doctrine of official immmity 
and as to the yovernment agency defendants it is barred by 
the doctrine of sovereign immunity, at a motion term to be 
held before the i) norable Lloyd F. MacMahon, United States 
district Judge, in the United States Courthouse, Yoley Squarc, 
New York, Uew York, on the 4th day of April 1975, or @s8 soon 
thereafter as counsel may be heard. 

You ere required to serve your answering 
papers upon th. attorney for the defendants on or before 
April 2, 1°75 at 4:00 I'.M.. 

Nated:; ew York, New York 
tarck 20, 1975 
Yours, ctc., 
Wail 
VAUL J. CURRAN 
United States Attorney for the 


Southern District of New York, 
Attorney for Defendants 


 MPBin 
72-0398 


’ 


nO a ba. fee 
By; ,LU i Lees tien 
MEL P. BARKAN 
Assistant United States Attorney 
Office and Post Office Address: 
United States Courthouse 
Foley Square 
New York, New York 10007 
Telephone No.: (212) 791-0052 


DAVID C, BUXBAUM, ESQ. 
Attorney for Plaintiffs 
Suite 510 

111 Broadway 

New York, New York 10006 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Arthur N. Economou 
Arthur N. Economou §& Co., Inc. 
The American Board of Trade, Inc, 
CIVIL ACTION NO. 72 Civ. 478 


Plaintiffs, :  L.F.M. 
VERIFIED AMENDED COMPLAINT 


. LYNG, Ass 
COMMODI 
Act Administrator, 

Authority; CHARLES E. 

ance. Division, 

ty; RICHARD E. 

r Registration 

Ex 


DAVIS, JR., Counsel, 
United States Depa t of Agriculture; 
T, REED McMINN, Regional Administrator, 
New York “er Office, Commodity Exchange 
Authority; CLEMENT GROSS, Auditor, Commodity 
Exchange Authority; MURRAY A. WOLKIS, Audi- 
tor, Commodity Exchange EDWARD 
P. FITZPATRICK, Auditor, Commodity Exchange 
Authority, DONALD A. CAMPBILI., Judicial 
Officer, United States Department of Agri- 


Defendants, 


2201, 2202 of Title 28 of the United States Code and the relevant provisions 


1. This proceeding is brought in part pursuant to Section 1331, | 
| 


of the Federal Tort Claims Act 28 USC 1291 ££; Section 1583 of Title 42 of 
the United States Code; Section 10 (b) of the Administrative Procedure Act 


(5 USC 703); and the First and Fifth Amendments of the Constitution of the 
United States and such other Constitutional and Federal laws as may be 


relevant he eto. 


2, Plaintiffs, The American Board of Trade, Inc. (hereinafter "'ABT'') 


and Arthur N. Economou & Co, ,Inc. (hereinafter "ANE Inc'') are corporations 


incorporated under the laws of the State of Delaware and having their principa 


| 


| 
| 
\° 
| 


office and place of business at 286 Fifth Avenue, New York, N.Y. 


3. Plaintiff Arthur N, Economou (hereinafter "'ANE"') is an individual 
resident of New York, with resident address at 115 E. 87th Street, New York, 


N.Y. 


- 


4. Defendants are the United States Government, its agencies, and 
employees thereof, sane of whom are investigative.or law enforcement officers 
thereof, who, acting in their ministerial capacity, did conspire to interfere 
with and violate, and did interfere with and violate, Plaintiffs’ rights and 
privileges, and did deprive Plaintiffs of their property without due process 
of law, in conflict with the laws and Constitution of the United States, as 


more fully appears hereinbelow. 


5. Defendants, Department of Agriculture, acting through the De- 
fendant Commodity Exchange Authority and officers thereof, instituted pro- 
ceedings against Plaintiffs ANE and ANE Inc. on February 19, 1970, and June 
22, 1970, alleging that, as of certain dates, in 1969 and 1970 ANE Inc. fail 
to meet certain requirements applicable to "futures commission merchants" 

hit||‘Wszegistered uncer the Comodity Exchange ‘Act. 
of the February 19 complaint, Plaintiffs ‘ANE and ANE Ine. ‘hed ‘conan ri 
in the activities regulated by Defendants, and several weeks prior to ‘such 
complaint Defendants had confirmed that ANE Inc., then a registrant, was in 
conformity with all legal requirements. Defendants issued the June 22 
complaint against ANE and ANE Inc. at a time when they were no + subject 
to regulation by Defendants in respect to the acts which they complained. 
Defendants issued each of the complaints without the notice or warning requir 
by law. 


6. Prior to the issuance of Defendants' illegal compleints and 
throughout their improper proceedings against ANE and ANE Inc., Plaintiffs 
their affiliates were sharply critical of the staff and operations of Defen- 
dants and carried on a vociferous campaign for the reform of Defendant 


Commodity Exchange Authority to obtain more effective regulation of commodi 


trading. 


Federal Rules of Appellate Procedure, to recover the costs they incurred in 
connection with their defense of the unlawful complaints, has been denied 

by the Court of Appeals for the Secone Circuit, so that out-of-pocket costs 

in the aggregate amount of approximately 430,000 which such Plaintiffs expended 


in their defense have not been recovered by them. 
FOR_A FIRST CAUSH OF ACTION 


13, By bringing unauthorized proceedings against Plaintiffs ANE and 
ANE Inc. without notice or warning a5 required by law, Defendants violated the 
rights and privileges of the Plaintiffs under law and the United States Consti- 


tution, in€luding their rights to due process of law. 


14. By bringing unauthorized proceedings aguinst the Plaintiffs 
ANE and ANE Inc., when they knew said Plaintifxs were leaving their jurisdic- 
tion, Defendants, in excess of theif lawful authority, violated the rights and 


privileges of the Plaintiffs unde luw and the Uniced States Constitution. 


15, By bringing unauthorized proceedings against the Plaintiffs ANE 
and ANE Inc. when Pleintiffs were no longer subject to their jurisdiction, De- 
fendants, in excess of their discretionary powers, violated the rights and 


privileges of the Plaintiffs under ‘low and the United States Constitution. 


16, By these unauthorized actions outside their discretionary func- 
tions and duties, Defendants sougnt to supress legitimate business activities 
of the Plaintiffs directly or indirectly that Congress did not give them 
authority to regulate, puni sh the Plaintiffs and accom lish the ruin of their 
business reputation, through harassing them, causing: tjem to expend large 
amounts of time and money and publicizing the illegal’ complaint and order and 


issuing press releases that were not accurate. 


_ 
Lui AUCUND CAUSE _OF ACTION _ 
17. The Defendants, in cares ot their regulatory authority and 


their discretionary functions and jawcrs, did issue auministrative orders, illegal 


and punitive in nature, ayainst the Plaintiffs after Plaintiffs ANE and ANE Inc 


7. Defendants furnished the complaints to interested persons and other 
wathout furnishing Plaintiffs' ANE and ANE Inc. answers as well, and the New 
York office of the Defendant CEA failed to include such answers anc other 
papers in the record in its file made available to the public. 


* 8. Following the issuance of the amended complaint, Defendants issued 
a deceptive press release that falsely indicated to the public that Plaintiffs’ 
ANE and ANE Inc. financial resources had deteriorated, when Defendants knew 

that their statement was untrue and so acknowledge previously that said asser- 


tion was untrue. 


9. Q January 8, 1973, Defendant Donald A, Campbell issued a final 

| Decision and Order adopting verbatim the sanctions recommended by Defendant 
Bain and the complaints in the original action against the Plaintiffs herein. 
Though Plaintiffs had not for some years either been registered as futures 
commission merchants or otherwise subject to Defendants’ regulatory authority, 
Defendants suspended ANL Inc.'s "registration", required ANE and ANE Inc. to 


cease and desist from violating requirements applicable only to registrants and 


denied them trading privileges on whiact market for 90 days. 


10. In the petition for review of Defendants' Decision and Order brought 


by ANE and ANE Inc., Arthur N. Economou and Arthur N. Economou § Co., Inc. v_ 


U.S. Department of Agriculture, Dkt. No. 73-1221 (2d Cir. 1974), the 
Circuit Court of Appeals sect aside Defendants’ Decision and Order and dismissed 


their proceedings against ANL and ANE Inc. with prejudice, holding that the 


prosecution of the complaints was unlawful under federal law. 


11. We believe the federal courts decision clearly leads to the con- 
clusion that the actions of Defendants against ANE Inc. and ANE were outside 


the discretionary functions or duties of Defendants. 


12. ANE Inc. and ANE's Motion for Taxation of Costs, pursuant to the 


ean sf See % 
‘ a 


were no longer subject to their authority, deliberately causing the Plaintiffs 


substantial personal and economic harm, as aforesaid. 


a FOR-A-THIRD CAUSE OF ACTION 


18. By the aforesaid unauthorized and illegal activities, which 


caused Plaintiffs to deplete firancial and human resources, the Defendants 


discouraged and chilled the campaign of criticism Plaintiffs ANE and ANE Inc. 
directed against them, and thereby deprived the Plaintiffs of their rights to 
free expression guaranteed by the First Amendment of the United States Consti- 


tution. 


BOR A FOURTH CAUSE OF ACTION 


19. By furnishing their complaints to interested persons without 


furnishing Plaintiffs' ANE and at Inc. answers as well and by failing to 


“‘inciide Plaintiffs' ANE and ‘ANE Inc. “answers “and other papers in the file 

made available to the public by Defendants, Defendants exceeded their authority 
in violation of Section 9 (a) of the Administrative Procedure Act, 5 USC 558 
(b), and, in violation of Plaintiffs’ ANE and ANE Inc. rights to due process 
of law and right to privacy guaranteed by the United States Constitution, 
sought to subject Plaintiffs’ unregulated business affairs to harm, discredit 


them and interfere with their non- regulated business operations. 


FOR A FIFTH CAUSE OF ACTION 


20. By issuing a deceptive press release to the media that falsely 
indicated the Plaintiffs’ ANE and ANE Inc.'s financial resources had deteriora 
when Defendants knew or should have known they did not, Defendants violated 
Plaintiff:' ANE and ANE Inc's right to due process of law, for the news releas 
by ministerial officials damaged Plaintiffs' ANE and ANE Inc's credit standing 
n Plaintiffs' staff to counter the false charges to which tl 


and put _ esS.vure Oo 


release was devoted, and had a serious affect upon the Plaintiffs' public 


Standing, 


the willingness of customers to do business with them and the busi- 


nesses with which they were associated, such as Plaintiff ABT. 


FOR A SIXTH CAUSE OF ACTION 
EN 


21. Those Defendants who were law enforcement and investigative 


officers, acting in their ministerial capacity did act outside the scope of 


their authority and abuse legal process by continuing to prosecute unlawfully 


brought complaints against Plaintiffs ANE and ANE Inc. and demanding sanctions 


against them when they were no longer under governmental jurisdiction. 
FOR A SEVENTH CAUSE OF ACTION 


22. Defendants who were law enforcement and investigative officers, 


© “ing in their ministerial Capacity did act ouside the scope of their authorit 


and maliciously prosecute Plaintiffs ANE and ANE Inc. as aforesaid. 


FOR_AN_ESGHTH CAUSE OF ACTION 
EE AT UN 


23. Defendants, by wrongfully causing the publishing of false infor- 
nation about the Plaintiffs ANE and ANE Inc. and wrongfi ._y making public dis- 


torted information about the Plaintiffs, did invade the privacy of the Plaintiff. 
and caused them injury. 


FOR A NINTH CAUSE OF ACTION 
a) 


24. Defendants did negligently and with intent to harm the Plaintiffs 


ANE and ANE Inc. publish information about the Plaintiffs causing the Plaintiffs 


harm, 
FOR A TENTH CAUSE OF ACTION 
ee ee ed SUN 


25. Defendants did in excess of their authority upon the facts 


Stated hereinabove, trespass on Plaintiffs ANE, ANE Inc. and ABT property, 


26. By reason of all of Defendants’ illegal actions, Plaintiffs 
ANE, ANE Inc. and ABT and their business incurred heavy financial and emotiona 
burdens and were damaged immeasurably, as were all institutions with which 


the Plaintiffs had a substantial connection. 


WHEREFORE, Plaintiff demands: 


A. Judgment against the Defencants for the costs and expenses 
incurred by Plaintiffs ANE and ANE Inc. in defending themselves against the 
Defendants’ illegal activities in the amount of $30,000; and 

. Compensatory damages for injury to the business of the Plain- 
tiffs in the amount of $5,000,000; and 

C. Compensatory damages for the interference on the civil rights 
of the Plaintiffs in the amount of $4,000,000; and 

D. Compensatory damages for the invasion of Plaintiffs privacy 
in tha amount of $4,000,000. 

E. Compensatory damages for malicious prosecution of Plaintiffs 
in the amount of $4,500,000. . 

compensatory damages for abuse of process against the Plaintiff 
in the anount of $6,000,000. 

G. Compensatory damages for the trespass of the Defendants in the 
amount of $500,000. 

H. Compensatory damages for taking of the property of Plaintiffs 
in the amount of $8,000,000. ‘ ] 


That this court grant such other and further relief as may be 


just and proper. 


’ 


Se ee 
Cid 
vid C. aum 
Dated: New York, New York ttorney for Plaintiffs 
Suite 510, 111 Broadway 
March ra » 1975 New York, New York 10006 


(212) 349-5780 


STATE OF NEW YORK ) 
)ss: 
COUNTY OF NEW YORK  ) 


Arthur N. Economou, being first duly sworn deposes and says: 

Deponent is an officer of all the Plaintiff corporations in 
this action and a Plaintiff in this action; Deponent has read the foregoing 
Amended Verified Complaint and knows the contents thereof; and the same is 
true to the Deponent's own Inowledge, except as to the matters therein stated 
to be upon information and belief and as to these matters Deponent believes 
them to be true, 

This verification is made by Deponent because Plaintiffs 
aside from Deponent are corporations and Deponent is an officer of said cor 


porations. 


Sworn to before me 


this 0 March , 1975 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) 


SS.: 


Terry Wang, being first duly sworn, deposes and says: 
1. Deponent is not a party to tue action. 
2. Deponent is over 18 years of age and resides at 235 W. 102nd 
Street, New York,New York. 
3. On August 26, 1975, at Une Saint Andrews Plaza, New York, New York, 
deponent served the within Brief upon Taggard Adams, Esq. 
U.S. Attorney, the attorney for the defendants herein, by delivering a 
true copy to him personally. Deponent knew the 
person so served to be the person mentioned and described in said papers as 


attorneys for the defendants therein. 


~~ Terry Wang 
Sworn to befcre me this 
26th day of August, 1975. 
DAVID C. BUXBAUM 


NOTARY PRT! tate of New Yor® 
No. 4619648 
‘ 


Que 


Comrm'‘sion Expiraa March 30, 1? ue 


